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Arising out of Ord~r-in-Original: 13/CE/REF/AC/18-19, Date: 10-07-2018 Issued by:
Assistant Commissioner;CGST, Div:Kalol, Gandhinagar Commissionerate,
Ahmedabad. .
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Name & Address of the Appellant & Respondent

Mis. Maxim Tubes Company Pvt. Ltd.

al{ a4far g 3r@ mgr ari#ts 3rjra aar it as gr 3rag # 4fa zrenfenff
al; ·Tya arf@rat atof)a zur gterv maryd a er &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ XiXcJil'< cpfgrur mar :
Revision application to Government of India :
(«) 4ta 34la zyca 3rf@u, 1994 cB1" tTRT 3i+fa Rt aar n; mai a
~ tTRT cm- Uq-Irr a qr uvg sir«fa gnlru 3ma '3ra Rra, aT,
fclm iaraaa, ea f@mm, a)ft +iRra, #ta la +a, ir mf, { fcRt : 110001 cfJl"
c#l" fl~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1-944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) "lif.; l=ffC"1" cB1" ffi a i ur Rt srf agr fat so1Ir zar 3F[f cblX-811~
ii a fa#t qosrrqi aaern i ma a via g; mf i, za fat mosIr zn +rwer aar ae fa4t arqr zn fa#err it ma # uf@nu hr g{ st1
(ii). In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

_,.-<·--.-·""'-~:c-(~) 'BTxcf cfi are fa#l l; zarq2 PllltRla l=fRYf TR m l=fRYf cfi fclPll-lt0 1 "#
,./·, ; ~ l=ffC"1" TR '3t4 Ia zyca Rd m ii it qr« # are fa#t l, zI
/ e /J·- ., - r1 i (b) , l_n case of rebate of duty of excise on goods exported to any country or tit- _

\_ C ·\ t~ ., lnr;lia<b( on excisable material used in the manufacture of the goods which are
\ ":;-~__,..~<5Linfry or territory outside India.
' ·';"'i.' . l . '. •. · .• , .~• _''?,· ·.'.,.,~.-,.: .. ,,_,.,,· ;'
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(c) In case of goods exported outside Indra export to Nepal or Bhutan, without paymen~ of .
duty.

tT 3T@1:r '3(:CJlqrf c#l" '3(:CJlqrf ~ *~ * fc;r-q \JJ1" ~~ l=fRf c#l" ~ ~ 3ITT"
~~\JJ1" ~m ~ mq * je11Rlcb ~, ~ * m -cnft=r cf!" z-r=m ~ m
~ if fcm=I" 3rf@fu (i.2) 1998 m 109 ~ P1~cRi ~ -rrq lTT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under -the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No,2) Act, ·
1998.

(1) ~ '3(:41q1 ~ (~) PlllJ.11cJc11, 2001 cB" ~ e cB" 3Rl1TTf fc!Plfcf1:c m~
~-a lf err mw:rr lf, ~~ cB" >f@ ~ ~ ~ xf ~ l=fffi cB" '47m ~-~~.
~~ c#r err-err mwTT rr Ufa ~ ~ ~ ~ I ~ m~ ~ ~- cJ?T
:;!~ell~~~ ct 3RfT@ tTRT 35-~ ll A~ ttJ- cB" 'TffiR cB" ~ cB" m~ 'tr3W<-6 ~ c#r >fffi
~ 'oFTf~I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) R[qraga a arr ssf vicar vmn ya ala q? z Ura 4 ID m :wm 200/- ()
#ha gar al ug ail ui ia van v ala nrr st m 1000/- c#r ~ TfdR c#r
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zyca, ala sari gc gi hara 3r4)tr mrznf@raw a qR 3rfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4r sgraa zyca arf@fa, 1944 c#r tTRT 35- uo~/35-~ cB" 3Rl1"@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sqafRaa qRea 2 (1)a i aarg 3ra rarat #t 3ft, an@hatmav#tar
yea, tu saraa gca vi @tarns 3r4a)r nruf@raw (Rrec) al ufa 2bftu 4)f8al,
~6'ii:ilci!li:i lf it-2o, q )ea 1Raza a,roe, aunt 7r, 3-16'ii:ilci!li:i-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in ·
case of appeals other than as mentioned in para-2(i) (a) above.

(2) aha snrca zgen (rfta) Para8, 2001 c#r tTRT 6 cB" 3Rl1TTf m ~.-~-3 1f Rmm=r
fas; arr an41la nznf@eai #l n{ 3r@ feg 3r@ta fa5; ng 3r#gr #l ar ufji fea
uei sn yea #t air, anu t 'i=frT :mx WlTllT TIT uif T, 5 Glg ulGt an % %f
~ 1000 /- #hr urft itftt ui surd zycan #t air, anu at l=ffTr 3Tix WlTllT Tl<TT·~
6Jg 5 7l IT 50 Gil dq ID it q; 500o /- #h 3hurt sh#ti uzi sun zyca at lWT, ,
&!:ITTrf c#r l=ffTr :mx WlTl!T ·TIT uifT 5I, 50 ear al Ua unr & asi T; 1000o/- 1:JfR:r
hurt ahf I cITT 1:JfR:r '{i61 ll cb '< fGH-cl '< cB" '1TB xf ~'{SJ I fcl-i ci ~ ~ cB" x')Cf if ~tT cITT ~ I "lf6"
~ '3""ff x-l2:fR a fa#t fa l4Ra &Br * ~ c#r wm cJ?T ID

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/

·•"'··•······where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of. a bra□~l:'i ofaya.:- . '·•,, 9-½
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated · •,

(3) zrfct ~ arr?gr i a{ a or2ii nr mar hr & at u@la pc air cfi ~ i:ffm cnT :fRfR~
ctrr ~ fc1xrr "Gl"AT ~ ~ cf2Zf cfi mer ~ ~ fcp ~ -cmr cJTTlf ~ m cfi ~ 1fzjft-l2:iftr ~
-nnTferavu at van rat zqr a4hral at va 3m4a fhzu \ilTITT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptciria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·zrnrcu rca 3rf@zra 497o rem ii1fer pt~-1'cB" 3RJTRf~ ~~
sq Gr4aa uT Ii mag zrenfenf Rofu mmR1 an2a ? re)a #6t gs ,fa -crx
5.6.5o h at rlll lll C'lll ~ ftcR: "WIT m-.=rT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gaoit iif@r mm+ii a PJ;tj-51°1 av arh fr#i t sit «ft zaa 3affa fh nr %
it@ zcan, tr sqra yca ya lara 3rq4)a mrznf@aur (ar4ff@f@) fzu, 1982 i
ffea at
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vim ere, he4tr 5eu grea vi ara 341fr uif@rasur (ft€la c))- ra 3-Nlc>lT m a=rmc>rr ~
h.1z 3II Qr;a 3rf@)fer#, 899 Rtnr 39# h3iaa fa@rzizn.) 31f@)err# 2&(28y ft
icn 29) fain: e€..2sgy 5it R6 fa#hr 3f@,fez,a,&% "1J c8)-mu3h .3-@"kc-1 ,H cj j ch{ en)- ~ c>IT<JJ:.c8)

are &,rff Rt a{ qa-«fr smr near 31fear4 &, rra fnznr h 3iavia srm 5rk arft
3r)farerufraratwuc3fart
h.4a 35eua eravi#ara h 3iawfa'a farwz erasii fer nf@?&

(i) Irr 11 a 3iair fffRa ta#

(ii) adz srm Rt #t aea fr
(iii) crlz ran fez J-11 cl <>11 h frzrar 6 cB" 3-fc1<l1ct ~m

--+ 3WT ~IW<'f~ fcn~ <tlRT~~~(ff. 2)~. 2014~ 3-ffi;Fa:f~~fcITT:ft'~~~
'fl&r ll.'f~t=~~ "Qc:j- 3fQTN er;)-~c=fEJ~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) arnount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under RLile 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ·

(6)(i) zsr3mgruf3rd f@rswr hrag srziya 3rzrar grn zn us Raf@a tatafar fszarr yea
h 1opraterr3itsirha.aosfaa elaavsh 1o% parasRr arr ran@r&I •,+car

(6)(i) In view of above, an -~ppeal against this order shall lie before thetfpi
payment of 10of the duty demanded where duty or duty and penalty ar ~;: :. · ) ~
penalty, wH¢re\penalty alone is in dispute." f:;
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ORDER-IN-APPEAL

M/s Maxim Tubes Pvt Ltd (Unit-II), 105, Chhatral-Pansar Road, Chhatral,

Taluka Kalol, Dist-Gandhinagar [here3inafter referred to as "appellant"] has filed

this appeal against Order-In-Original No.13/CE/Ref/AC/18-19 dated 11.07.2018

[hereinafter referred to "impugned order"] passed by the Assistant Commissioner of

CGST Division, Kaloi [hereinafter referred to as "adjudicating authority"].

2. Briefly stated, the appellant has exported excisable goods vide ARE-1

No.74/2017-18 dated 30.05.2017 under LTU and due to financial insolvency of the

buyer, they were forced to call back the goods to their factory and accordingly, they

re-imported the goods vide BE dated 29.12.2017 after paying CVD Rs.8,50,808/

with reference to notification No.46/2017-CUs dated 30.06.2017. Later on, they

filed a refund claim of the said CVD amount of Rs.8,50,808/-as they could not

transit the CENVAT credit of CVD on or before 27.12.2017 since the re-importation

took place on 29.12.2017 and payment of CVD was made by them on 29.12.2017.

The adjudicating authority has rejected the said refund claim on the grounds that

either the appellant has not clarified the used of the re-imported goods in the

factory for considering as input under CENVT credit Rules, 2017 not clarified as to

what process is being carried out on those goods as required under Rule 16 of

Central Excise Rules, 2002.

·o

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that in reply to show cause notice dated 25.05.2018, they submitted that the said

re-imported goods will be subject to re-process as per the requirement of new

· buyer; that the procedure followed by them in case of the said returned goods, as it

was taken as inputs and issued to factory for re-drawing and thereafter the goods

clears on payment of tax/duty or for export. It is now settled law that CENVAT

credit of re-imported goods on which CVD is paid is eligible for CENVAT.

4. Personal hearing in the matter was held on 12.09.2018. Shri Sanjay G

Nayak, Authorized Signatory of the appellant appeared for the same and reiterated

the grounds of appeal. He further submitted additional submissions.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

16 ofgoods as=requiv nder Rule...3,
·.: ---- .:_,.... . .
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6. At the outset, I observe that the appellant had paid an amC\unt of Rs.

8,50,808/- as CVD on re-imported goods as they could not transit the CENVAT

credit of CVD on or before 27.12.2017 since the re-importation took place on

29.12.2017 and payment of CVD was made by them on 29.12.2017. On other

hand, the adjudicating authority has rejected the said claim on the grounds that

either the appellant has not clarified the used of the re-imported goods in the

... factory for considering as input under CENVT credit Rules, 2017 not clarified as to

what process is being carried out on those

£, central Excise Rules, 2002.

"·'\::_ \ /.'\,,,....·, ·. ,._ -··.-·: ---~---···,
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7. The appellant vehemently argued that in reply to show cause notice they

made it clear before the adjudicating authority that the re-imported goods in

question were subject to process as per requirement of their buyers.

8. Rule 16 of Central Excise Rules 2002 (Rule 15 of Central Excise Rules 2017),

stipulates that:

II Where any goods on which duty had been paid at the time of removal thereof are
brought to any factory.for being re-made, refined, re-conditioned or fur any other
reason, the assessee shall state the particulars bf such receipt in his records and
shall be entitled to take CENVAT credit of the duty paid as if such goods are received

- ·. ,:as inputs under the CENVAT Cr$dWRale§j ,?,lJ92 and utilise this credit according to

the said rules.• "sot

If the process to which the goods are subjected before (2) being removed does not
amount to manufacture, the manufacturer shall pay an amount equal to the CENVAT
credit taken under sub-rule (1) and in any other case the manufacturer shall pay
duty on goods received under sub-rule (1) at the rate applicable on the date of
removal and on the value determined under sub-section (2) of section 3 or section 4

. or section 4A of the Act, as the case may be."

O The above said Rule clearly states that where any goods on which duty had been

paid at the time of removal thereof are brought to any factory for being re-made,

refined, re-conditioned or for any other reason, the assessee shall be--,entitled to

take CENVAT credit of the duty paid as if such goods are received as inputs under

the CENVAT Credit Rules, 2002 and utilize this credit according to the said rules.

Therefore, it is a fag on record that the appellant has declared/submitted before

the authority, before deciding the refund claim in question, that the said goods

were subject to re-process and clears to the new buyers on payment of appropriate

duty: However, the adjudicating authority has not taken into consideration of the

said fact without extending the benefit of above referred rule and rejected the

refund in respect of duty paid on re-imported goods which is absolutely not

( acceptable and not correct. As per statute, the appellant is eligible for refund of

CVD paid at the time of re-import of goods.

8. In view of above discussion, I allow the appeal filed by the appellant and set

aside the impugned order. The appeal stands disposed of in above terms. saw,,..-

Date: / 09 /2018

Attested
2/0u

(Mohananv.V)'
Superintendent (Appeal)
Central GST, Ahmedabad

BY R.P.A.D
M/s Maxim Tubes Pvt Ltd (Unit-II),
105, Chhatral-Pansar Road, Chhatral,
Taluka Kalol; Dist-Gandhinagar
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Copy to:-
1. The Chief Commissioner, Central GST Zone, Ahmedabad.
2. The Commissioner, Central GST, Gandhinagar
3. The Addl./Joint Commissioner, (Systems),CGST, Gandhinagar
4. The Dy. / Asstt. Commissioner, Central GST, Division- Kaloi, Gandhinagar.

5. Guard file.
6. P.A file.


